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APPENDIX A 
 

Urgency or Special Circumstance Are Not Required For the PUB to Issue an  
Interim Rate Order 

 
Section 47(2) of the PUB Act Provides Clear Authority to Award Interim Rate Increases 
 
The PUB is specifically authorized to employ interim rates as a means of an efficient review 
process pursuant to section 47(2) of The PUB Act: 
   

47(2) The board may, instead of making an order final in the first instance, make an 
interim order and reserve further directions, either for an adjourned hearing of the 
matter, or for further application. 

 
It is of note that the legislature did not elect to impose any conditions, requirements or 
restrictions on the PUB’s interim rate approval authority and instead gave the PUB broad 
discretion in this regard. 
 
Section 48 of the PUB Act Does Not Serve to Fetter the PUB’s Discretion 
 
Despite the PUB’s previous rulings on the matter, MIPUG and MKO once again argue that 
pursuant to section 48 of the PUB Act, if an interim order is with respect to an order involving an 
outlay to ratepayer, there must be a case of urgency.1 Manitoba Hydro cautions the PUB in terms 
of accepting the Intervenors assumptions and interpretation of section 48. Section 48 is 
completely separate and distinct from section 47 and those two sections cannot and should not be 
read together.  
 

48          The board shall not make an order involving any outlay, loss, or deprivation to 
any owner of a public utility, or any person without due notice and full opportunity to all 
parties concerned, to produce evidence and be heard at a public hearing of the board, 
except in case of urgency; and in that case, as soon as practicable thereafter, the board 
shall, on the application of any party affected by the order, re-hear and reconsider the 
matter and make such order as to the board seems just.  

 
There are various sections through-out the PUB Act which intentionally use the term “rates”.2 
Section 48 on the other hand refers to “outlay, loss or deprivation”. It does not make any 
reference to “rates”. If legislatures intend for language to be interpreted consistently or apply 
throughout various sections of legislation, the same language will be purposefully utilized 
throughout legislation. When that consistent language is not used in a section, it is assumed that 
the section has a different application and/or meaning.3 The notable absence of any reference to 

                     
1 Letter from Mr. Antoine Hacault on behalf of MIPUG dated May 25, 2017, Attachment 1, pgs 3 and 4; 
Submission of Manitoba Keewatinowi Okimakanak Inc. pgs. 4 and 5. 
2 Including sections 77, 8, 116, 120,124, 126 and 127  
3 Sullivan and Driedger on the Construction of Statutes, Buttersworth Canada Ltd. 2002, pg 189 
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“rates” in section 48 suggests that it does not apply to interim rate increases, or to rate increases 
at all.  
 
MIPUG and MKO have argued that pursuant to section 48 of the PUB Act parties require a full 
opportunity to be heard and that there must be a full hearing prior to the PUB making an order 
with respect to a rate increase.4  This raises further doubt as to its application to rate increases as 
the interpretation of the PUB Act suggested by the Intervenors serves to create internal 
inconsistency within the Act.  
 
For example, section 45 of the PUB Act grants the PUB the authority to make interim ex parte 
orders where “special circumstances” so require.  Section 125 of the PUB Act authorizes interim 
orders for gas "rates, tolls or charges".  If all orders of the PUB dealing with rate increases 
(including interim orders as being argued by the Intervenors) require a full hearing as suggested, 
then sections 45 and 125 or the PUB Act are in clear conflict with section 48 of the PUB Act.  
 
In addition, if section 48 were to be applied broadly, it would further render other provisions of 
the regulatory scheme governing Manitoba Hydro inoperative and unnecessary. Section 47(2) of 
the PUB Act plainly authorizes the PUB to make interim orders. Section 28 of the Crown 
Corporations Public Review and Accountability Act contemplates the compensation or refunds 
where final orders do not confirm interim approved rates.  If the PUB were required to hold a full 
hearing with respect to rate requests, the PUB could issue final orders in every instance and there 
would be no requirement to provide for interim rates.   
 
That the legislature saw fit to insert a “special circumstances” requirement with respect to s. 45 
interim ex-parte orders, but imposed no such requirement in its s. 47(2) interim order provision 
further supports the notion that there exist no specific pre-conditions to issuing interim orders in 
Manitoba.  
 
Interpretations that produce confusion or inconsistency or undermine the efficient operation of a 
scheme may be appropriately labeled as absurd.5  Manitoba Hydro submits that the interpretation 
of section 48 as being proposed by Intervenors cannot be accepted. The legislature clearly 
understood interim rates could be approved in a broad range of circumstances and that a 
mechanism ought to be in place should final orders not confirm the interim rates. 
 
The Bell Canada Case is Not Applicable 
 
MIPUG has once again referenced the 1989 Supreme Court of Canada decision in Bell Canada 
v. Canada (Canadian Radio-Television and Telecommunications Commission) [1989] 1S.C.R. 
1722, in support of their position that the overriding regulatory principle for interim rates is 
                     
4 Letter from Mr. Antoine Hacault on behalf of MIPUG dated May 25, 2017, Attachment 1, pg. 3; Submission of 
Manitoba Keewatinowi Okimakanak Inc. pg. 5. 
5 Sullivan and Driedger on the Construction of Statutes, Buttersworth Canada Ltd. 2002, pg. 248 
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urgency.  As Manitoba Hydro has submitted in previous interim applications, the Bell Canada 
decision does not deal with the PUB Act of Manitoba nor the interim rate provisions found 
therein.    
 
In the Bell Canada case, Bell sought and was awarded interim rate increases on the basis that it 
would prevent a serious deterioration in Bell’s financial situation while awaiting the hearing and 
final decision on the merits of its case.  Bell’s regulator clearly expressed its intention to review 
the interim rate increase in its final decision.  Bell’s financial position improved and it withdrew 
its general rate application. The issue before the court was whether the regulator had legislative 
authority to review the revenues made by Bell during the period interim rates were in force and 
order Bell Canada to grant a one-time credit to its customers.   The court did not look at the issue 
of whether the circumstances in that case warranted the granting of an interim rate increase.  
While the court acknowledged the appropriateness of the CRTC’s policy to issue interim orders 
in circumstances where lengthy delays in dealing with an application could result in serious 
deterioration in the financial condition of an applicant absent a general interim increase, it did 
not suggest this CRTC policy set out the only circumstance in which interim orders, including 
those made under other regulatory schemes, would be appropriate.  The court did not consider 
the issue and its comments should not be taken out of context.  
  
The Rules and Practices In Other Jurisdictions Cannot Amend Manitoba Legislation   
 
In its submission, MIPUG reproduces section 24(2) of the PUB’s Rules of Practice and 
Procedure which set out the requirements when applying for interim ex-parte orders.  This rule 
requires the applicant demonstrate urgency, emergency, efficiency or other special circumstance 
in order to seek an interim ex-parte order.  MIPUG goes on to opine that because such factors are 
similar to factors used by the Alberta Utilities Commission in a 2005 decision regarding an 
interim rate application (non-ex-parte) , the Manitoba PUB ought to employ similar factors when 
assessing interim rate applications (where notice is provided).  
 
It is understandable that interim requests without notice to affected parties should only be used in 
rare and exceptional circumstances. There is a distinction between interim orders with and 
without notice.  The same concerns do not exist where parties are provided notice and an 
opportunity to comment prior to the PUB considering an interim request. This distinction was 
noted by the Manitoba Court of Queen’s Bench when reviewing a decision as to whether the 
PUB should have dealt with an matter on an interim ex-parte basis:  
 

The need to move quickly underlies most interim applications.  Perhaps the Board 
felt that giving notice to the applicants would delay the process. Yet the Act gives 
the Board control over its own processes.  A requirement to give notice does not 
entail an obligation to provide a full hearing in response to an application for an 
urgent interim order.  The obligation to give notice to interested parties or 
intervenors does not mean the Board is obliged to permit them to frustrate the 
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expedited hearing. 
... 
The record shows me that the Board did not turn its mind to the distinction 
between an interim hearing and an interim ex parte hearing.  Indeed there was no 
evidence presented to the Board that supported the exceptional requirements of 
an ex parte hearing.6  
 

The PUB, as it is entitled to do, has set its own Rules and has made a clear distinction as to the 
necessary requirements to obtain an interim order without notice and the discretion that will be 
applied to considering interim applications where notice is provided. The PUB should not fetter 
that discretion by adopting tests that are in place in other jurisdictions under different regulatory 
regimes.  Pursuant to section 26(4) of The Accountability Act the legislature has provided the 
factors it expects be considered by the PUB when reviewing applications for rate increases in 
Manitoba.  Such factors include, in addition to financial considerations, any relevant policy 
considerations and any other factors the board considers relevant demonstrates the broad 
jurisdiction the Manitoba legislature has afforded the PUB with respect to its rate approval 
function.   
 
There has been no change in the PUB’s constating legislation nor has any new case law been 
introduced which could serve to impose an urgency requirement or otherwise alter the PUB’s 
broad discretion to issue interim rate orders. The PUB has the flexibility to make a preliminary 
determination on the initial evidence provided by Manitoba Hydro based on its view of the 
factors set out in section 26(4) of The Accountability Act and can do so on an interim basis if it is 
in the public interest.  
 
 

                     
6  Consumers Association of Canada (Manitoba ) Inc. and The Manitoba Society of Seniors v. The Public Utilities 
Board of Manitoba 2005 MBQB 152 (CanLII) at pg. 14 


